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CURRENT TOPICS 


Viscount Bennett, K.C. 

ALL over the British Commonwealth of Nations lawyers 
will join other loval citizens in mourning the death of one of 
the greatest Empire statesmen who have ever lived. ViscouNT 
BENNETT, K.C., took his law degree in Dalhousie University 
in Halifax, and was admitted to the Bar of New Brunswick, 
the Canadian province where he was born. In 1897 he went 
into partnership in a firm at Calgary, and not long after that 
he entered political life as a member of the Legislature of the 
North-West Territories. At the election of 1917 he decided 
to withdraw from politics and to devote himself to his law 
practice ana extensive business interests. Not many years 
later, however, he became leader of the Conservatives, and in 
1921 he became Minister of Justice and Attorney-General 
in Mr. Meighen’s cabinet. That cabinet was short-lived, and 
it was not until 1925 that he seriously returned to internal 
politics, although he represented Canada at the League of 
Nations Assembly in 1924. Returned for Calgary West in 
1925, he became Minister of Finance in 1926 and succeeded 
Mr. Meighen as Conservative leader in 1927. Thus he became 
Prime Minister, and, as often before, his training as a lawyer 
in marshalling facts and arguments stood him in good stead. 
As an Empire statesman he will be remembered not least 
because of his advocacy at the first Imperial Conference 
which he attended, in 1930, of the principle of Empire trade 
preferences. The important part which he played in 
negotiating the Ottawa agreements will also be remembered 
in the history of the Commonwealth. Since his retirement 
Viscount Bennett had been living in this country, where, in 
particular, his services in the councils of the House of Lords, 
to which he was raised in 1941, have been generous. With 
his passing a great lawyer and statesman leaves this mortal 
scene, 

Encaenia and the Law 

THE occasion of the conferment of degrees at Oxford is 
one of great importance to the law of this country, if only 
because of the fact that the statesmen, diplomats, warriors 
and other eminent men who are then honoured are almost 
invariably given the honorary degree of Doctor of Laws. 
This year, on 25th June, the law was specially honoured in 
the persons of Lorp Gopparp and Lorp OaksEy, who 
received their degrees in company with the great warriors, 
Lorp WaveELL, Admiral Lorp Fraser oF Norti Care, 
General Sir WILLIAM SLIM and Air Chief Marshal Sir Ke1tH 
Park. Both Lord Goddard and Lord Oaksey are Oxford 
men, the former an Honorary Fellow of Trinity College 
and the latter an Honorary Fellow of New College, and thus 
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to be honoured by their own ancient university must have 
afforded them great personal gratification. In Lord Goddard 
the Public Orator praised not only the great judge, but also 
the polished vaconteur—hominem quamvis facilem, quamvis 
urbanum, eumque fabulatorem elegantissimum, qui sicut Ulixes 
Alcinoum, ad multam nos noctem sermone delectet. In his 
tribute to Lord Oaksey the Public Orator mentioned his 
career in the Services as a young man, in the courts and 
later at Nuremberg, where he maintained the level of justice 
free from vengeance. These are great honours which have 
been conferred, and it may be no mere coincidence that they 
were conferred at the same time as on great war leaders. 
Inter arma silent leges used to be a maxim of weight, but it 
may be thought nowadays that law has rarely been 
propounded more vigorously than in recent years, in the 
domestic field by Lord Goddard, and in the international 
field by Lord Oaksey. 


Courts Martial 


THE Government have accepted an interup recommendation 
by the Lewis Committee of Inquiry on Court-Martial 
Procedure that the findings and sentence of courts martial 
should be announced by the court immediately after trial. 
This is a wise and prompt decision, as there is no reason on 
earth why this anomalous distinction between trials under the 
criminal law and those under military law should continue 
for a moment longer than can be helped. In making his 
announcement in the Commons on 24th June, the Secretary 
for War added that among other recommendations which will 
be put into effect forthwith is one that a copy of the charge 
sheet should be supplied confidentially to all the members ot a 
court martial shortly in advance of the trial. Another 
recommendation to be put into force at once is that the 
Judge-Advocate should cease to retire with the court when it 
is considering its finding, but for the present there is to be no 
change in the practice whereby he retires with the court for 
consideration of sentence. Other recommendations are at 
present being considered. One is that the Judge Advocate 
General should in future be appointed on the recommendation 
of, and should be responsible to, the Lord Chancellor. It is 
further recommended that the Judge Advocate-General’s 
Department should as soon as possible be reconstituted, 
so as to separate the functions of pre-trial advice and of 
prosecution from functions of a judicial character. This 
should also be done, it is suggested, in the case of the depart- 
ment of the Judge Advocate-General for India, if this is in 
future to be a British concern. 


1 
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Legitimacy and the Law 

IN espousing the cause of the unwanted child, as he did in 
an article in the Evening Standard of 23rd June, Mr. CLAupD 
MULLINS has rendered a service of incalculable benefit. 
One of the “ pigeon-holed’”’ matters to which he referred 
was the Study on the Legal Position of the legitimate Child, 
prepared by a Committee of the League of Nations and 
published in 1939. Even to-day the law is based on an Act 
passed so long ago as 1872, said Mr. Mullins, and it is indeed 
true that on a subject so vast in its social implications, basic 
principles which were approved in 1872 may not be considered 
appropriate in 1947. Mr. Mullins’ criticisms of the present 
state of the law were (1) £1 a week is the maximum that any 
putative father can be forced by law to pay for the child’s 
maintenance ; (2) only magistrates’ courts can make orders 
to pay, but the High Court should have jurisdiction, and 
without any financial limit ; (3) the law gives to fathers of 
these children no definite status: if necessary, they should 
be able to apply for an order for custody of their illegitimate 
children ; (4) the present law sets out to decide paternity 
but in fact often fails. Either blood tests should be adopted 
or all persons who might possibly be fathers should pay. 
The latter alternative has been adopted by laws of Norway, 
Denmark, and some provinces of Canada. Mr. Mullins 
expressed his dislike for the blood test, but the importance 
of it is that it is available as strong evidence, not of paternity, 
but of non-paternity. The Bastardy (Blood Tests) Bill, 
which received its second reading in February, 1939, only 
aimed at making a blood test, subject to proper safeguards, 
compulsory on the mother in affiliation proceedings. The 
Strathcona Committee, to which it was referred, unanimously 
recommended that the Bill, to which they suggested minor 
amendments, should be passed into law. Their report was 
issued on 13th July, 1939, but for reasons which we now 
know the passage of the Bill was interrupted and never 
resumed. 

Income of the Bar 

MEMBERS of the Bar in this country are not fond of taking 
their professional problems into court, possibly for the same 
reason that some doctors are shy of their own medicine. 
Very often it is to other countries that they must look when 
they want to find precedents on matters of law affecting their 
profession. For instance, in this country inspectors of taxes 
generally accept without demur the income tax returns of 
members of the Bar, and expect and indeed encourage them to 
include with their professional earnings such miscellaneous 
earnings as lecture fees, royalties for writing and editing text- 
books, and other journalistic remuneration. In Eire, 
according to the Irish Law Times and Solicitors’ Journal 
for 14th June, Circuit Judge SHANNON recently held that a 
practising barrister, specialising in a particular branch of 
law and writing and publishing at his own expense a legal 
text-book dealing exclusively with that branch of law, was 
correctly assessed to tax under Sched. E of the Act of 1918 
upon the net profits of the production of that book. In 
another case a practising barrister who also held an appoint- 
ment as a law reporter under the Incorporated Council of 
Law Reporting appealed to the Special Commissioners, who 
held that his income should be assessed under Sched. D as 
part of his earnings as a barrister. 


Forever Amber 

In the Superior Court of Equity in the Commonwealth of 
Massachusetts an information was recently brought by the 
Attorney-General under a new statute (1945, chapter 278) to 
have “ Forever Amber,” a work not unknown on this side of 
the Atlantic, declared obscene. The press reports of the 
court’s decision were so much abbreviated in the U.S.A. that, 
in the opinion of the Massachusetts Law Quarterly of May, 
1947, the carefully considered judgment of Mr. Justice 
DONAHUE was not adequately presented. The _ editor 
accordingly had it reprinted in full “‘ for the information of 
the bar and for convenient future reference.’’ Reports such 
as these are useful correctives to the sensational and misleading 
impressions of American justice conveyed by the films, and 
they never fail to demonstrate the ancient heritage of 
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common law and justice which has been handed down to the 
English-speaking peoples on both sides of the Atlantic. Both 
here and in the U.S.A. it is a common-law misdemeanour 
openly to outrage decency or to commit an act which is 
injurious to public morals. Our Obscene Publications Act 
was passed as long ago as 1857, and in spite of much con- 
troversy on the subject ever since that date it is clear law and 
good common sense that in order to constitute an obscene 
libel there must be an intention to corrupt public morals 
(R. v. Barraclough (1906) 1 K.B. 201). The Massachusetts 
statute of 1945 is an amending statute, and the leading case 
of Commonwealth v. Isenstadt (318 Mass. 543), known as the 
“Strange Fruit ’’ case, had laid down that one of the tests of 
obscenity was the effect on probable readers in the light of 
customs and habits of thought of the time and place where 
the book was offered for sale. In Commonwealth v. Forever 
Amber the court decided that the book, of which 1,300,000 
copies in the U.S.A. and 100,000 copies of a British edition 
had been sold, was not obscene, that in spite of its catalogue 
of sex episodes it mainly dealt with other aspects of life in 
England in the time of Charles II, and that its mere repetition 
of Amber’s adventures, without erotic details, acted “like a 
soporific rather than an aphrodisiac.’”’ In a public controversy 
such as this, it is good to realise what a sensible view the 
common law takes, whether here or across the ocean. 


Domestic Disputes and International Law 

WHATEVER Sir ARNOLD MCNAIR has to say on the subject 
of international law should be closely studied by all who are 
interested in the cause of international peace. In the new 
International Law Quarterly, Vol. 1, No. 1 (Stevens, 10s. net, 
annual subscription {1 10s., post free), a reprint appears of an 
address by Sir Arnold McNair in November, 1946, to the 
Grotius Society on “‘ International Law in Practice.”” He went 
particularly for his illustrations to the Permanent Court of 
International Justice, of which he is a judge. One of the 
most important matters with which he dealt was the exclusion 
of the Council and the Assembly of the League of Nations 
from making a recommendation as to the settlement of a 
dispute arising out of a matter which by international law is 
solely within the domestic jurisdiction. Of recent years we 
have seen matters which had previously been thought subjects 
of internal dispute within one State grow into forces which 
have disrupted the whole globe. By argument and judicial 
decision, Sir Arnold said, over a long period and within 
restricted limits, international lawyers ‘‘can diminish the area 
of this reserved domain.’’ Just as we in England resorted 
more and more to the Legislature instead of awaiting the 
gradual process of legal decision, so the society of States, 
Sir Arnold said, is using more and more the multi-partite 
treaty to develop ‘“‘law which will restrain the use of 
aggressive force, law which will guarantee a minimum of 
human rights such as freedom of the person, of speech, of 
opinion and of religion, and which will regulate such matters 
as nationality, change of nationality and_statelessness, 
navigation, and many other economic and social rights.” 
The International Law Quarterly also contains a foreword by 
Sir Ceci, J. B. Hurst, an article by Dr. C. J. CoLomsos, 
editorial notes, book reviews and extracts from important 
international documents. 


Recent Decision 

In R. v. Chancellor of St. Edmundsbury and Ipswich Diocese, 
ex parte White, on 23rd June (p. 369 of this issue), the Court 
of Appeal (Scott, WroTrEsLEyY and EveERsHED, L.|J J.) 
upheld the Divisional Court in deciding that, while an order 
of prohibition lay, an order of certiorari did not lie, from the 
High Court to a consistory court. The ground for the 
decision was that the granting of an order of certiorari would 
result in removing into the King’s Bench Division proceedings 
not capable of being determined there. The only ground 
for departing from the settled practice would be in order to 
do justice to an applicant who could get justice in no other 
way. The applicant was a vicar who sought to have brought 
up and quashed the grant to a woman by the chancellor of his 
diocese of a faculty in connection with the grave of her child. 
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CRIMINAL LAW AND PRACTICE 


THE SUBPG@NA DUCES TECUM 


A RECENT question and answer in our “ Points in Practice ”’ 
column (91 Sor. J. 337) has evoked from a correspondent 
a number of observations on the subject of the liability of 
the notes of a magistrates’ clerk to production on subpena. 
The question, it may be recalled, related to the refusal of 
a magistrates’ clerk to produce his notes, made on the hearing 
of a summary charge which was dismissed, for the use of 
solicitors in a subsequent civil action. Our learned 
colleague’s answer was that the difficulty cannot be overcome 
as the notes are the property of the clerk, and no interested 
party has any right of access to them, prior to the issue of a 
subpoena. 

Our correspondent comments: “‘ The private notes of the 
magistrates’ clerk have no existence in law at all, as they 
can never be identified or earmarked.” It is not easy to 
follow this. Every document exists in law, and can be 
identified as long as there is somebody who knows the 
handwriting upon it. It certainly cannot be suggested that 
this document in particular is privileged from production. 

Our correspondent continues: ‘ The document or 
documents of which production is required must be clearly 
defined and identified in the subpaena otherwise the subpana 
is bad and worthless. The notes of the magistrates’ clerk 
are his own private property and not documents in or even 
relating to the case.”” The question whether documents 
are or are not private property is immaterial, as a subpaena 
duces tecum is no respecter of private property. Whether 
they are documents relating to the case or not depends, of 
course, on the nature of the case and the nature of the notes, 
about which we are told nothing. The first statement, 
however, as to the necessity for definition of documents in a 
subpoena duces tecum, deserves investigation. 

Of course a subpcena duces tecum must be precise. A subpaena 
to a banker to produce “ all books and accounts in his custody 
or power containing any entry relating to {6,500 Consols or 
to the dividends thereof, or the application or the disposition 
thereof, or relating to the matters in question in the suit,” 
was held not to be sufficiently precise, and the witness was 
held not to be compellable to produce any books (A.-G. v. 
Wilson (1839), 9 Sim. 526). 

There may be cases where precision is difficult or impossible, 
and it is then proper to take the risk of a witness refusing to 
give evidence. Even if he refuses, there are cases where he 
is compellable. A subpaena required a solicitor who was not 
a party to the suit to produce all papers, etc., relating to all 
dealings and transactions between his firm and the plaintiffs 
or the defendants, as the case might be, for a period of thirty 
years, without specifying any particular documents required. 
The solicitor admitted that he had in his possession the 
documents required, and it was held that he could no longer 
refuse to produce them (Lee v. Angas (1866), L.R. 2 Eq. 59). 
It is also quite true, as our correspondent says, that if the 
documents required for production are not specified with 
sufficient certainty, the subpena is bad and worthless. The 
effect of this is that a witness who disregards it cannot be 
attached for disobedience (Vaughton v. Brine (1840), 9 Dowl. 
179). Another result may be that an application may be 
made to set aside the subpena, but the success of this depends 
on whether the issue of the subpana is an abuse of the process 
of the court or made for some ulterior purpose (Steele v. 
Savory {1891} W.N. 195). 

The question of the ownership of documents is of so little 
importance in this connection that it has been held that a 
witness who is not the owner of documents is compellable 


by means of a subpana duces tecum to produce them, so long 
as he has them in his actual custody (Corsen v. Dubois (1816), 
Holt, N.P. 239). It is only where the possession of a servant 
is really the possession of the master, as in the case of a 
steward of a manor (Falmouth v. Moss (1822), 11 Price 455), 
that a subpena cannot be issued against the servant, and ina 
public office permission of the head of the office should first 
be obtained for production of a document before a subpoena 
duces tecum is issued to a clerk (Austin v. Evans (1841), 
2 Man. & G. 430), as the clerk may rightly say that the 
document in question is not in his possession. This is of some 
importance to solicitors, for their possession may be merely 
as agents for clients, as in a case where a person who was 
secretary and solicitor of a company was refused permission 
by his directors to bring books to the Court of Pleas in 
Lancaster, and the court refused to attach him for 
disobedience (Crowther v. Appleby (1873), L.R. 9 C.P. 23; 
R. v. Stuart (1885), 2 T.L.R. 144). 

As far as solicitors are concerned their privilege as 
depositees of their clients’ documents and other confidences 
cannot be disputed, even in criminal cases. Even documents 
which are the subject-matter of a criminal charge against 
the client are privileged if the solicitor has received them from 
his client in the course of his professional duties (R. v. Hankins 
(1849), 2 Car. & Kir. 823). But of course the client himself 
may not claim any privilege on this ground (Re Cameron's 
Coalbrook, etc., Rly. Co. (1857), 25 Beav. 1). Where the client 
is dead, and the solicitor is not implicated in the allegations 
made against the client, as in a claim against a widower in 
respect of property alleged to have been criminally obtained 
by his late wife, the solicitor’s refusal to produce documents, 
as, for instance, letters written by the wife to him at the time 
of the alleged crime, creates a blank wall which it is not 
possible to scale. 

The question whether documents relate to the case or not 
is of some importance, but it is one entirely for the person 
requiring the subpaena to be served and for the court. It 
cannot concern the person served with the subpena, and if 
such a person refuses to attend, it will be no excuse for him to 
say that he is not liable to produce an irrelevant or immaterial 
document. He will be attached for disobedience, even if, 
in the event, the document turns out to be irrelevant, because 
he is bound to obey a subpena which is good on the face of it 
(Doe d. Butt v. Kelly (1835), 4 Dow]. 273). Nor can a witness 
be put in the position of having to decide what documents 
in his possession are relevant to the case. A subpoena 
requiring a person to produce “‘ documents relating to the 
case if he has any’ was held bad not only on the ground 
that it was not sufficiently specific, but also because it put 
upon the person subpcenaed the onus of deciding what 
documents were relevant (per Lord Esher, M.R., in Burchard 
v. Maclarlane {1891} 2 Q.B. 241, at p. 247). 

The importance of the subpena as an aid in criminal 
proceedings cannot be exaggerated. Sometimes everything 
depends on the attendance of a witness, and in such a case 
the subpana should be used without fear or hesitation. In 
this connection it is useful to bear in mind the power given to 
a justice under s. 29 of the Criminal Justice Administration 
Act, 1914, and s. 31 (4) of the Criminal Justice Act, 1925, 
to issue process for the purpose of obtaining the attendance 
as a witness of any person in England or Wales, and requiring 
him to produce books, plans, papers, documents, articles, 
goods and things likely to be material evidence. 





The Board of Trade has appointed Mr. L. A. West, Senior 
Official Receiver in Bankruptcy (High Court), to be also Official 
Receiver in Bankruptcy for the County Courts at Brighton and 
Lewes, Eastbourne, Hastings and Tunbridge Wells. Mr. W. J. W. 
HILt has been appointed Assistant Official Receiver for the same 
courts. ° 


Owing to pressure of work at the Central Land Registry Office 
in Dublin, the present staff of the office is likely soon to be con- 
siderably increased. During the war years so much work accumu- 
lated that the present staffs have been found to be inadequate. 
This inadequacy is so great in the legal section that certain 
projected schemes of the Land Commission have been delayed. 
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. COMPANY LAW AND PRACTICE 


OFFERS FOR 


‘Prospectus ”’ is defined by s. 380 of the Companies Act, 
1929, as “‘ any prospectus, notice, circular, advertisement, or 
other invitation, offering to the public for subscription or 
purchase any shares or debentures of a company.” It is not 
confined to an offer made by the company—apart from the 
fact that it is not in terms so limited, the reference to offering 
‘for purchase ’’ makes this clear. On the other hand, s. 35 
of the Act, which is, so to speak, the main prospectus section 
and requires compliance in a prospectus with the detailed 
provisions of the Fourth Schedule, imposes this require- 
ment on “‘every prospectus issued by or on behalf of a 
company or by or on behalf of any person who is or has been 
engaged or interested in the formation of the company ”’ ; 
accordingly it is not in itself generally applicable to offers for 
sale except offers for sale made by promoters. On the other 
hand, subs. (3) of the section prohibits the issue of any form 
of application for shares or debentures unless the form is 
issued with a prospectus which complies with the section ; 
the wording is sufficiently wide to cover the issue of any 
form of application, and as most offers for sale are accom- 
panied by a form of application it is arguable that any offer 
for sale (and not simply offers for sale made by promoters) 
must in that case take the form of a s. 35 prospectus. This 
is not, I believe, the generally accepted view of the effect of 
subs. (3), and if it were the correct view it is difficult to see 
why the primary requirement is limited to prospectuses 
issued by the company or its promoters, or why s. 38 is 
needed at all. 

Section 35, then, is primarily concerned with prospectuses 
issued by the company or a promoter; offers for sale by 
others are dealt with by s. 38. This section provides that 
where a company allots or agrees to allot shares or debentures 
with a view to their being offered for sale to the public, the 
document making the offer for sale is to be deemed for all 
purposes a prospectus issued by the company ; and all the 
provisions cf the Act as to the contents of prospectuses and 
as to liability for statements in and omissions from 
prospectuses are to apply as if the shares or debentures were 
offered to the public for subscription and the persons 
accepting the offer were subscribers. That is to say, the 
requirements of s. 35 as to the contents of a prospectus issued 
by a company apply also to offers for sale, but only to certain 
offers for sale, i.e., offers of shares or debentures which the 
company has allotted or agreed to allot with a view to their 
being offered to the public. Section 38 goes on to provide 
that it shall be evidence of such an allotment or agreement 
to allot being made if either (a) the offer for sale to the public 
was made within six months after the allotment or agreement 
to allot, or (b) at the date of the offer to the public the 
company had not received the whole consideration. Even 
so, it is plain that s. 38 has a comparatively restricted applica- 
tion inasmuch as the holder of shares which are fully paid is 
not normally subject to its provisions after the expiration 
of six months from the allotment of the shares to him. 

So far, then, it appears that offers for sale might in many 
cases be made without there being any strict necessity to 
make the offer by means of a document complying with the 
requirements of s. 35 and the Fourth Schedule to the Act. 
Until 1944, however, there was another provision of the 
Companies Act—s. 356 (2)—which prohibited, with certain 
exceptions, the making of an offer in writing to any member 
of the public of any shares or debentures for purchase unless 
the offer were accompanied by a statement in writing 
containing the particulars specified in the section. The exact 
scope of this provision was a matter of some doubt (see 
“ Buckley on the Companies Acts,” 11th ed., p. 645), but 
the difficulties arising on the section were resolved by its 
repeal by s. 25 of the Prevention of Fraud (Investments) 
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Act, 1939, the repeal coming into effect on 8th August, 1944. 
On the same day, however, s. 13 of the Prevention of Fraud 
Act came into operation, and that rather complicated section 
prohibited the distribution of a wide range of circulars, 
including, infer alia, the normal offer for sale ; the section, 
however, contains exceptions, of which the important ones 
for our purposes are that the prohibition does not apply 
(a) in relation to any distribution of a prospectus to which 
s. 35 applies, or (6) in relation to any issue of a form of 
application for shares or debentures, together with a prospectus 
complying with the requirements of s. 35. 

The somewhat tortuous path we have followed appears 
then to lead us to this result: that though in many cases 
offers for sale do not fall within s. 38 of the Companies Act 
and do not, therefore, so far as that Act is concerned, involve 
compliance with the requirements of s. 35, yet their distribu- 
tion will involve an infringement of the Prevention of Fraud 
Act unless they consist of a form of application accompanied 
by a prospectus complying with those requirements. (There 
are other exceptions provided by s. 13 of the Prevention of 
Fraud Act, e.g., where the offer is made through licensed or 
exempted dealers, but for present purposes I am leaving 
these out of account.) The result, that is, of the Prevention 
of Fraud Act, is to fill the gap which exists under the 
provisions of the Companies Act in regard to offers for sale 
not falling within the narrow field covered by s. 38 of that 
Act ; and, inasmuch as offers for sale which do come within 
s. 38 also fall within the scope of s. 13 of the Prevention of 
Fraud Act, it seems to me doubtful whether s. 38 is now of 
any real value. 

From the practical point of view the result is that, 
generally speaking, all offers for sale, and not merely those 
falling strictly within s. 38 of the Companies Act, are properly 
regarded as subject to the requirements of the Act as to the 
contents of a prospectus ; and accordingly the question to 
which I adverted above, as to whether s. 35 (3) applies to 
a form of application accompanying the ordinary offer for 
sale, is largely academic, since in fact that subsection is 
complied with and the offer satisfies the prospectus require- 
ments, although this may be done for other reasons. But 
though in practice the difficulties to which the statutory 
requirements in regard to offers for sale give rise may be 
solved by complying with the prospectus provisions—a result 
which, by and large, may be regarded as satisfactory—it does 
not seem to me equally satisfactory that the Companies Act 
deals with the matter in so involved a manner. Indeed, 
further difficulties arise where the provisions of the Fourth 
Schedule as to the contents of a prospectus are sought to be 
applied to an offer for sale; for example, para. 5 of the 
Schedule requires particulars as to the minimum amount 
which the directors consider necessary to be raised for the 
purchase of property, the payment of preliminary expenses 
and working capital ; but these matters can rarely be linked 
up in any way with the proceeds of an offer for sale. A 
perusal of the Fourth Schedule will show that some of the 
other paragraphs can be given little significance if applied to 
an offer for sale. It is true that a fairly well-established 
practice has grown up in regard to the form of offers for sale 
and the application to them of the requirements set out in the 
Fourth Schedule ; but though the matter cannot in any sense be 
regarded as urgent, it seems a pity that when the Act is being 
amended it has not been thought fit to simplify the position, 
as, for example, by providing that all offers for sale should 
comply with the requirements of a new Schedule, the pro- 
visions of which might be based on the present Fourth 
Schedule but eliminating so much of it as is really only relevant 
to a prospectus issued by the company. 





Mr. R. L. Finnis, solicitor, of Kensington, left £98,059, with 
net personalty £95,622. 
Mr. C. Ormerod, solicitor, of Croydon, left £57,487. 


Mr. W. C. Toll, solicitor’s clerk, of Bedford, left £5,341. He 
left £700 to St. Paul’s Church, Bedford, and £500 to the 
Universities Mission to Central Africa. 
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A CONVEYANCER’S DIARY 


THE INHERITANCE (FAMILY PROVISION) ACT—II 


THE procedure under the Inheritance (Family Provision) 
Act, 1938, is necessarily abnormal. It is regulated by a special 
Order, namely, R.S.C., Ord. 54F. Broadly, it is as follows. 
The applicant, who is a dependant, or the next friend of a 
dependant not of full age or capacity, takes out an originating 
summons in the Chancery Division (to which all cases under 
the Act are assigned) asking simply “‘ that reasonable provision 
may be made out of the net estate of the testator for the 
maintenance of the applicant,” and that the costs of the applica- 
tion may be provided for. The summons is intituled in the 
matter of the estate of A.B. deceased and in the matter of the 
Act. The personal representatives alone are to be the respon- 
dents in the first instance ; if the applicant is one of the personal 
representatives, then the others are respondents. The 
applicant next takes an appointment before the Master, and 
the Master looks into the will and the circumstances in a 
preliminary way and directs what other persons, being 
interested in the estate, should be joined as respondents. 
The great majority of summonses under the Act are in fact 
amended by adding respondents at this stage, and no one 
need be concerned at his summons under this Act being 
altered in red ink, or even in green ink as well. I mention 
this point because I heve found a certain reluctance on the 
part of solicitors to settle and issue summonses under the 
Act themselves; while in most other cases it is desirable, 
or even essential, for counsel to settle the originating summons, 
in this instance it is, in my opinion, better that the solicitor 
should do so, and do so early. He thus keeps the case from 
the danger of being out of time, and counsel can look into it 
at leisure. 

The evidence in these cases is filed in the usual way by the 
applicant in support, by the respondents in answer, and by 
the applicant if necessary in reply. But the Rules impose 
the very salutary requirement that the evidence is to be in 
the form of statements of facts exhibited to affidavits. Thus 
a typical affidavit in support reads: ‘I, A.B., of Dale, in 
the County of Clay, make oath and say as follows: The facts 
stated in the statement now produced and shown to me and 
marked ‘ A,’ so far as they are within my own knowledge, 
are true, and, so far as they are not within my own knowledge, 
are true to the best of my information and belief. The 
documents marked ‘ B,’ ‘C’ and ‘D’ are as stated in the 
said statement marked ‘ A.’ Sworn, etc.’”’ The statement 
marked “A” then contains the main story, setting out the 
material parts of the will, and the other documents are the 
necessary exhibits, mainly birth, marriage and death 
certificates. Any other relevant documents are exhibited, 
such as any memorandum left by the testator as to his reasons 
for his dispositions, so far as they are available to the 
applicant. I once saw a print of the Act exhibited, as having 
been found among the testator’s papers; it was, I think, 
supposed to show that he meant to sail as near to the wind 
as possible, but that he had in fact been too hard on the 
applicant. In the most usual case, which is that where a 
widow applies, it appears to me imperative for the applicant 
to adduce independent evidence from persons of good 
standing as to her conduct and that of her husband. 
Sometimes no such evidence is offered; then it should be 
asked for. Sometimes it is offered and proves to be the over- 
enthusiastic testimony of partisans; then the prospective 
deponents should be reminded by the solicitors that they 
may have to be cross-examined. There is also a tendency to 
suppose that the only independent evidence which is needed 
is the production of a copy of a separation order or a 
maintenance order made by a court of summary jurisdiction. 
This, in my opinion, is by itself insufficient, but it may point 
the way to adequate evidence. The advisers of the applicant 
must always remember that the onus is on them. On the 
other hand, the tone of the applicant’s statement should be 
detached ; the model is, I think, the speech of a prosecutor. 
This result is not by any means always easy to achieve, since 
the applicant is often labouring under a strong sense of 
grievance. 


The respondent executors are in an even more difficult 
position ; indeed all honest parties are liable to be in difficulties 
in these cases. The executors have to uphold the will in so far 
as no other added respondent will do so, as, for instance, if 
substantial beneficial interests are given to unascertained 
persons. Usually, however, there is at least one other 
respondent to perform that task. The executors’ position 


is most nearly assimilated to that of the trustees who are | 


defendants in a rectification action. In each case their 
function is to submit to act as the court directs, but to take 
any legitimate point, in a moderate and reasonable way, 
which tends to show that the instrument to which they owe 
their position should be upheld. In cases under the 
Inheritance (Family Provision) Act they must, of course 
lay before the court all the relevant and admissible evidence 
which they may have, bearing in mind that the ordinary 
rules as to admissibility are very much relaxed in these cases : 
see per Bennett, J., in Re Vrint (1940) Ch. 920, at p. 922. 
On the whole the other respondents are in the easiest position, 
as the onus is not on them. But they too should strive to 
restrain any temptation to lack of dignity ; it is not to their 
interest to abuse the applicant, and any unpleasant facts 
which have to be brought out should, so far as possible, be 
shown by purely documentary evidence or the testimony of 
disinterested parties. 

It is to the credit of all concerned that a large proportion 
of the cases under the Act are in fact settled. If all 
interested parties are in esse and sui juris, that can be done 
very simply. In many instances, however, infants or 
unascertained persons are concerned. In such cases the 
guardian ad litem or the trustees (as the case may be) must 
instruct counsel to advise whether the settlement proposed 
is beneficial to the infants or unascertained persons and the 
case submitted to him and his opinion must be put in 
evidence, together with an expression of the opinion of the 
guardian or the trustees. The case is then adjourned to the 
judge in chambers on an application for leave to compromise. 
It would often be desirable to take an order, even if it were 
not necessary to do so, because the order of the court becomes 
in effect part of the will, and the provision made by it bears 
legacy duty accordingly. Thus, if the residuary legatees are 
liable to pay at the highest rate, it benefits all parties to have 
the agreed provision made under the Act, since the 
dependants are all liable to pay at the lowest rate (if at all). 

The costs in cases which are settled are disposed of by the 
compromise, any, necessary order for taxation being obtained. 
The practice in contested cases has varied ; the following is a 
summary of the orders as to costs recorded in the Law Reports. 
In Re Vrint, supra, the widow’s application failed because 
the estate was too small and Bennett, J., dismissed it with 
costs. In Re Lidington [1940] Ch. 927, where the widow's 
application succeeded, Farwell, J., ordered that the costs 
of all parties of the summons, as between solicitor and client, 
should be paid out of the estate. In Mastaka v. Midland 
Bank Executor and Trustee Company [1941] Ch. 192, where 
a daughter’s application failed, both on the question of 
domicile and on the merits, it was dismissed with costs by 
Farwell, J. In Re Joslin [1941] Ch. 200, where a wife's 
application failed on the merits, the same learned judge 
dismissed it with costs. In Re Pointer [1941] Ch. 60 the costs 
of all parties of a summons by a widower and daughter, 
which succeeded, were ordered by Morton, J., to be taxed 
as between solicitor and client and paid out of the estate. In 
Re Silvester [1941] Ch. 87, a very abnormal case, where a 
widower succeeded, the Law Reports do not record what was 
done about the costs. Nor do they record the order as to 
costs in Re Styler [1942] Ch. 387, where a widower’s application 
failed. In Re Catmull [1943] Ch. 262 the widow’s claim 
eventually failed, after two hearings, but she was not ordered 
by Uthwatt, J., to pay any costs. Indeed she was given the 
whole of her costs, as between solicitor and client, if she lodged 
no appeal within six weeks, and in any event her costs up to 
the date of the first hearing. All other parties were given 
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their costs out of the estate. Finally, in Re Pugh [1943] 
Ch. 387, where the widow’s claim failed on the merits, 
Morton, J., made no order as to costs at all. Presumably 
the effect was that the widow paid her own, while the trustees 
got theirs out of the fund as an expense. The learned judge 
did not give his reasons, but the case was clearly rather a 
hard one in that there was a good deal of evidence that the 
testator had meant to alter his will and give greater benefits 
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to the widow. The Weekly Notes do not record the order as 
to costs in Re Westby [1946] W.N. 141. It is difficult to 
construe any principle out of these decisions, but it seems 
that the court was originally a little more severe than it later 
became in respect of unsuccessful applicants. But it is 
quite clearly still one’s duty to warn an applicant at the 
outset that he cannot expect, save with great good fortune, 
to escape paying his own and everyone else’s costs if he fails. 


LANDLORD AND TENANT NOTEBOOK 


STATUTORY SUB-TENANCY. 


It might have been thought that the chapter on statutory 
tenancy was closed when Roe v. Russell {1928} 2 K.B. 117 (C.A.) 
described its holder as one who had no estate or property as 
tenant at all and who had a purely personal right to retain 
possession of the property. This, at all events, fairly 
summarised the conclusion reached by Sargant, L.J., and 
Eve, J. But a perusal of the judgment of Scrutton, L.J., 
suggests that he was inclined, as he had been in Keeves v. 
Dean |1924) 1 K.B. 685 (C.A.), to take a slightly higher view 
of the incidents of a statutory tenancy than did his colleagues. 
In the earlier case, at all events, the learned Lord Justice was 
at pains to point out the following: “‘ He [the statutory 
tenant] appears to have more than a personal right against 
the landlord. I take it he has a right against all the world 
to stay in those premises until he is turned out by an order 
of the court.” But he expressly reserved the question 
whether the statutory tenant could sublet the whole or a 
part of the premises, though this was ‘‘ obviously a question 
of the greatest practical importance, for there must be very 
many statutory tenants in different parts of the country 
who have in fact sublet portions of their premises.’’ The 
defendant in Roe v. Russell was one to whom a statutory 
tenant had sublet a portion of his premises. In his judgment 
in this case Scrutton, L.J., referred to the. distinction 
drawn between subletting part and subletting all in the 
provisions of the Act which deal with grounds for possession 
(now para. (d) of Sched. I to the Rent, etc., Restrictions 
(Amendment) Act, 1933) etc.: ‘‘ The continual references 
throughout the Acts to partial subletting and sub-tenancies 
must be taken as an indication that in the opinion of 
Parliament a statutory tenant remaining in _ possession 
might sublet part of his premises.”” The statutory tenant 
could not, by a series of sublettings, part with the whole of 
the premises “though if he does so I desire to reserve the 
question of the position of the sub-tenants.’’ However, we got 
very close to finding the answer to this question in Haskins v. 
Lewis [1931] 2 K.B. 1 (C.A.), when a tenant was found 
to have sublet the whole of the premises piecemeal, 
two of the sub-tenancies constituting dwelling-houses. One 
of the arguments advanced for him was that if an order 
were made the bailiff would turn out the innocent sub-tenants; 
but Scrutton, L.J., pointed out that they would be protected 
by s.15 (3) of the Increase of Rent, etc., Restrictions Act, 1920 
(where the interest of a tenant is determined, any sub-tenant 
to whom the premises or any part thereof have been lawfully 
sublet shall be deemed to become the tenant of the landlord 
on the same terms, etc.), and also by s. 4 of the Rent, etc., 
Restrictions Act, 1923, by which an order for possession 
shall not affect the right of any sub-tenant, to whom the 
premises or any part thereof have been lawfully sublet 


be in any way operative against such sub-tenant. 

But in that case all the subletting had been carried out 
before the tenant’s interest was determined, so at that stage 
the position as regards authority was as follows: apart 
from considerations of breach of covenant, a protected tenant 
would not lose protection by subletting part of the premises, 
either during his contractual term or after its determination, 
and his sub-tenant would be entitled to protection. A 


protected tenant would lose protection by subletting the 
whole of the premises before determination of his contract, 
but it would appear that the sub-tenants would be protected. 
There remained the question whether alleged sub-tenants 
whose alleged interests commenced after the determination 
of the mesne term could qualify for protection. This question 
has now been dealt with in Oak Property Co., Lid. v. Chapman 
[1947] 2 All E.R. 1; 91 Sox. J. 324 (C.A.) (a case which I 
discussed in last week’s ‘‘ Notebook’ in connection with 
waiver only). 

The facts of the recent decision, in so far as the subject of 
this article is concerned, were that after the determination 
of a three-monthly tenancy the tenant, first defendant in the 
action, let part of the premises to a Mrs. J. This was in 
March of 1945. On Ist March, 1946, he purported to let the 
rest of the premises to the second defendant. Neither 
letting was consented to by the plaintifis. In August, 1946, 
Mrs. J. left: it is said that she gave up her tenancy, and at all 
events the tenancy was treated as having come to an end ; 
she had, of course, not been a protected sub-tenant (Prout v. 
Hunter {1924} 2 K.B. 736 (C.A.)). On 20th August the plaintiffs 
commenced proceedings and relied, ‘inter alia, upon 
para. (d) of Sched. I to the 1933 Act, which, as mentioned, 
played an important part in the judgment of Scrutton, L.J., 
in Roe v. Russell: “‘‘ the tenant without the consent of the 
landlord has at anytime after the Ist September, 1939, assigned 
or sublet the whole of the dwelling-house or sublet part of the 
dwelling-house, the remainder being already sublet.’’ The 
argument was that the transaction of Ist March was a 
nullity. 

It has been pointed out that as Keeves v. Dean decided that 
a statutory tenancy is unassignable, the paragraph when 
referring to assignment can refer to assignmtnts of contractual 
tenancy only. But the proposition that “or sublet ” 
contemplates subletting by a contractual tenant only is 
something different, and at all events it has now been rejected 
by the Court in Oak Property Co., Lid. v. Chapman; but its 
rejection was not, it was pointed out, essential for the purposes 
of that case. 

For, as was laid down in Norman v. Simpson |1946| 1 K.B. 
107 (C.A.) (see 90 Sor. J. 5), the relevant facts must be 
determined at the date of the institution of proceedings ; and 
as Mrs. J.’s sub-tenancy had come to an end by 20th August, 
the vital question was whether or not on that date the 
defendant was a person to whom the part of the premises 
claimed was lawfully sublet. The action was between the 
grantors of a tenancy and a person claiming protection by 
virtue of the above-mentioned s. 15 (3), and what really had 
to be decided was whether the (second) defendant answered 
to the description of a person to whom the premises or part of 
the premises had been lawfully sublet. In the light of the 
authority of Roe v. Russell and Haskins v. Lewis, it was held 
that at the date when the action was commenced, the second 
defendant was such a person “‘ however spectral her interest 
by virtue of the contract.” What her position would have 
been if the plaintiffs had struck during Mrs. J.’s sub-tenancy 
was left undecided ; as far as she is concerned the case recalls 
Campbell’s ‘‘ Melt and dispel, ye spectre-doubts ’”’ in “ the 
Pleasures of Hope.” 
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TO-DAY AND YESTERDAY 


June 30.—The records of the Inns of Court immortalise the 
humble servant no less than the great lawyer. On 30th June, 
1701, Gray’s Inn appointed William Baines scavenger to the 
Society. 

July 1.—Rigby Swift, whose memory as one of the best-loved 
of the King’s Bench judges is still green, was the son of a 
Liverpool barrister who had been a solicitor. He derived his 
first name from the Rigbys, the family of his father’s mother, 
through whom he was a cousin of Lord Justice Rigby. He 
started to study the law at the age of seventeen, going into his 
father’s chambers and learning theory and practice together. 
In June, 1895, he was called to the Bar by Lincoln’s Inn, being 
proposed by his kinsman the Lord Justice. His biography 
relates the sequel: ‘On July 1, 1895, two silk-hatted figures 
made the morning journey to Harrington Street. They were 
no longer master and pupil; they were brother barristers of the 
Liverpool Bar, for on that day Rigby Swift, Esq., of Lincoln’s 
Inn and the Northern Circuit, barrister-at-law, sat down at a 
desk of his own in the familiar chambers and commenced to hold 
himself out for practice at the Bar.” 


July 2.—On 2nd July, 1646, Sir James Lockhart was appointed 
an ordinary Lord of Session, adopting the judicial title of Lord 
Lee. He took part in the Engagement of the Scots for the relief 
of King Charies in 1648 and under the Marquis of Hamilton 
commanded a regiment at the battle of Preston. In consequence 
he was deprived of his office. Afterwards he was a member of 
the committee of estates and was chosen to superintend the 
levy for the invasion of England under Charles II. In August, 
1651, he was surprised and taken prisoner by a party of English 
soldiers and spent some years as a captive in the Tower of 
London. After the Restoration he recovered his judicial office 
in 1661. Ten years later he became Lord Justice Clerk. He 
died in 1674. 

July 3.—On 3rd July, 1753, the Gray’s Inn Benchers ordered 
the steps at the back of the chapel to be repaired. They also 
ordered that ‘‘ no abatement be made for castings into commons 
in the case of members having chambers who are in arrear for 
two years or upwards for their duties.” 

July 4.—On 4th July, 1666, John Evelyn, newly appointed 
one of the commissioners for regulating the farming and making 
of saltpetre, noted in his diary : “‘ I went to the Lord Chancellor’s 
to joy him of His Royal Highness’s second son now born at 
St. James’s and to desire the use of the Star Chamber for our 
commissioners to meet in.’’ Lord Chancellor Clarendon was the 
child’s grandfather, his daughter Anne being the wife of the 
Duke of York. 

July 5.—In 1848 the Chartists were giving a lot of trouble 
and in May there were some desultory disturbances on Clerkenwell 
Green extending over several days, the immediate cause being 
the conviction of John Mitchell, the Irish patriot, in Dublin. 
The Chartist and Confederate Clubs met on the Green and the 
chief speakers addressed the assembly in very violent language 
urging an immediate outbreak. The crowd then formed into 
columns four abreast and, headed by the orators, marched to 
Finsbury Square. They were joined by other bodies and, by the 
time they set out for Smithfield, they numbered at least 7,000. 
Thence they proceeded, by way of Holborn and Long Acre, to 
Trafalgar Square, where, however, an imposing body of 
constables compelled them to halt and to retire, by way of the 
Strand, to Finsbury Square. On the three following days 
attempts were made to organise similar meetings, but the police 
and the fire brigades were mobilised and three squadrons of 
Horse Guards were moved through the City so that the 
disturbances finally flickered out. Several of the leaders appeared 
at the Old Bailey on charges of sedition and unlawful assembly, 
the trials beginning on 5th July. One of the accused was a 


barrister and poet named Ernest Jones. He and others who 
were convicted were condemned to two years’ imprisonment for 
sedition and a shorter term for unlawful assembly. 


July 6.—On 6th July, 1884, the Rev. John Selby Watson 
died in Parkhurst Prison. From 1844 to 1870 he had been 
headmaster of a proprietary grammar school at Stockwell, living 
at 28, St. Martin’s Road. The year after he lost his position he 
killed his wife in a fit of passion and attempted to poison himself. 
He was convicted of murder, but the death sentence was 
commuted to penal servitude for life. He was a considerable 
classical scholar and published editions and translations of works 
of AZschylus, Xenophon, Sallust, Quintilian, Cicero and other 
writers. 


CONSTANCE KENT DRAMATISED 

The play ‘“ Angel,” by Miss Mary Hayley Bell, recently 
produced at the Strand Theatre, was based on the case of 
Constance Kent, which caused a tremendous sensation in 1860, 
when it was a mystery, and later in 1865, when the mystery was 
Briefly the story was as follows: Mr. Samuel Kent, a 
well-to-do Government official, lived with his family in a 
handsome house at Road in Somerset. He had been twice 
married and each of his wives had borne him children. Constance, 
born in 1844, was a child of the first marriage. Francis, aged 
four at the time of the tragedy, was a child of the second 
marriage. At 8 o’clock one evening the baby was put to bed in 
his cot. At 11, when his young nurse, Elizabeth Gough, went 
to bed in the same room he was fast asleep. During the night he 
disappeared. Eventually his body, wrapped in a blood-stained 
blanket, was found in a cesspool in the grounds of the house. 
He had evidently been strangled, but afterwards his head had 
been almost severed by a single stroke from a sharp instrument 
and in his breast there was a deep stab. The mystery fascinated 
the public. The newspapers produced various theories and 
openly accused individuals who fell under their suspicions. A 
Royal Commission was demanded and, failing that, self-appointed 
“courts’’ sat to examine witnesses on oath. A wandering 
tramp confused the issue with a false ‘‘ confession.’’ People 
made excursions to Road to try to catch a glimpse of the family. 
The police vainly offered a reward for clues. 


solved. 


SOLUTION OF THE MYSTERY 

Meanwhile justice followed its own course. At the inquest 
the verdict was one of murder by some person or persons 
unknown. On this occasion Constance, subdued and self- 
possessed, gave convincing evidence of the affection in which 
Francis was held by all the family, and paid a particularly 
emphatic tribute to the nurse. She did not, however, produce a 
favourable impression on Inspector Whicher of Scotland Yard, 
and, fastening on the clue of a missing nightdress for which she 
could not satisfactorily account, he arrested her, but the 
magistrates at Devizes refused to commit her for trial and she 
returned home a martyr while Whicher lost his job. Later the 
nurse was arrested, but again the evidence was too weak. The 
Court of Queen’s Bench declined to allow a fresh inquest and 
gradually public interest died down till, five years later, it flared 
up again when Constance, now a tall, slender and (judging by her 
picture) well-favoured young woman of twenty-one, came to 
Bow Street with a confession of the crime. For two years 
previously she had been living in an institution of religious ladies 
at Brighton. At the Salisbury Assizes she was condemned to 
death, but the sentence was commuted to penal servitude for 
life. She was released in 1885. For those who read her story 
there is a further mystery. Why did it apparently occur to no 
one that she might be insane ? Her mother had shown decided 
symptoms of insanity and all the details of her crime, even her 
very self-possession, suggest mental derangement. 


COUNTY COURT LETTER 


Gas Manager's Notice 
In Guest v. Walsall Corporation, at Walsall County Court, the 
claim was for £62 10s. guaranteed bonus and /86 13s. 4d. as 
damages for wrongful dismissal. The plaintiff had been the 
manager of the war-time heat-treatment department at the 
gas works of the defendants. On the 31st January, 1946, he was 
given a month’s notice to leave on the 28th February. The 
department had from 250 to 300 employees and the plaintiff’s 
salary began at {400 a year. It was raised to £500, and in 
April, 1942, the Gas Committee decided to pay a bonus. This 
would be at a minimum rate of £150 a year in the case of the 


plaintiff. In October, 1945, the committee decided that the 
bonus was no longer applicable. The defence was that the 
bonus had always been subject to review every six months. 
On the Ist April, 1945, the committee decided to discontinue the 
bonus in October, as the plant had closed down. The plaintiff 
had obtained another appointment immediately, at a salary of 
£500 a year. Having suffered no financial loss, he was only 
entitled to nominal damages. His Honour Judge Norris held 
that the plaintiff was entitled to three months’ notice. In view 
of his immediate re-engagement, however, judgment was given 
in his favour for one shilling, without costs. 
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CORRESPONDENCE 


[The views expressed by our correspondents ave not necessarily those of 
THE SOLICITORS’ JOURNAL] 


Fiji’s Judicial System 


Sir,—As a former active member of the Bar of Fiji, and now of 
New Zealand, and as one born in Fiji, and having a special 
interest in the progress of that colony, I desire to draw public 
attention in England to the continued lack of a Court of Appeal 
for Fiji and the Western Pacific. At present the only right of 
appeal is to the Privy Council, which is of a very limited character 
and so expensive as generally to be prohibitive. I think in a 
number of colonies provision has now been made for a local 
Court of Appeal, with the retention of the Privy Council as the 
final appellate court. In the case of Western Samoa, under 
mandate to New Zealand, there has been for many years a right 
of appeal from the High Court to the Supreme Court of New 
Zealand. But Fiji and the Western Pacific are still unprovided 
for in this respect, and there is urgent need for an ordinary Court 
of Appeal. Especially is this so in the case of crimes, and, in 
particular, capital cases, committed by natives and Indians, of 
whom there are now over 200,000 in Fiji. They constitute nine- 
tenths of the population. I will now show how Fiji’s judicial 
system operates as regards crimes by that section of the com- 
munity. Apart from magistrates’ courts (of which there is a new, 
elaborate and unnecessary system of three grades), there is the 
Supreme Court of Fiji, formerly consisting of a chief justice, and 
now of a puisne judge as well. When an accused person is 
committed for trial by a magistrate, he is then tried before either 
the chief justice, or the puisne judge, with the aid of what are 
called ‘‘ assessors,” four in capital cases, and two in all other 
cases. The presiding judge may, for “ special reasons,’’ order 
trial before a jury of seven, but this rarely, if ever, happens. 
These assessors, moreover, are chosen by the chief justice himself, 
according to their education and character, from the list of 
jurors; and they are invariably from the small European section 
of the colony, because only persons who earn more than £150 
yearly, and have a competent knowledge of English, can become 
jurors. At the conclusion of the trial, the assessors state their 
opinion orally ; but, and this is the extraordinary provision, the 
presiding judge is not bound to conform to the assessors’ opinions ! 
In certain cases he has given a verdict contrary to their opinions. 
It is true to say, therefore, that a native or Indian, charged with, 
say, a capital offence, may be convicted by a judge alone. The 
prisoner’s only remedy, if he wishes to appeal, is to petition the 
Privy Council for special leave to appeal, and, in most instances, 
there is also a petition for leave to appeal as a pauper. There 
have been several of such Fiji appeals in recent years. Mahadeo’s 
case (1936), 80 Sot. J. 551, shows how defective a trial can be. If 
leave to appeal is granted, the appeal proper comes on later. As 
much as almost two years can elapse before an appeal is heard, 
and meantime the prisoner is languishing in jail. The right of 
appeal to the Privy Council, however, is very limited, being 
available only if it is shown that, by a disregard of the forms of 
legal process or by some violation of the principles of natural 
justice, substantial or grave injustice has been done. This means 
that time and again the Privy Council cannot deal with the 
appeal, because it is not an ordinary court of criminal appeal, as 
it has frequently stated; and the prisoner, in such cases, is 
without remedy. With an ordinary Court of Appeal for Fiji, 
a number of convictions in the past, I consider, would have been 
reversed, and, in still more, some heavy terms of imprisonment 
would have been reduced. I have referred to most appellants 
appealing as paupers, as they are in fact. But even a pauper 
appeal to the Privy Council from Fiji frequently involves heavy 
expense, because solicitors in England, as regards cases from the 
colonies, are not under an obligation to act, free of charge, in a 
pauper appeal. This sometimes prevents a pauper appealing. 

It would be an easy matter to provide, by legislation, for a 
local appeal court system for Fiji and the Western Pacific. At 
present the best solution appears to be to provide for an appeal 
to the Court of Appeal of New Zealand. Britain has recently 
made available large sums for economic development and 
expansion in Fiji, and the Pacific. I say without hesitation, 
however, that an improvement in the judicial system, in the 
direction I have mentioned, is something which is of greater 
urgency and importance. 

C. C. CHALMERS. 
Auckland, N.Z. 





Mr. E. F. Chilvers, solicitor’s clerk, of Penge, left £3,641, with 
net personalty £3,591. 
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The Law Relating to Private Street Works. By W. CarLyLe 
CROASDELL, of Gray’s Inn, Barrister-at-Law. Second Edition. 
1947. London: Hamish Hamilton (Law Books), Ltd. 25s. 
net. 

This is the second edition of a work first published in 1911. 
Its subject is the code of procedure for the making up of private 
streets laid down in the Private Street Works Act, 1892, and it 
is in substance an annotated copy of the Act, the alternative 
code under the Public Health Act, 1875, being dealt with only 
incidentally. The case law on the subject is extensive and the 
annotations to the Act are very full and helpful. The note on 
the interpretation of the word “‘ street ’’ covers some forty-three 
pages and is a concise statement of the law relating to dedication 
and repairability of highways which will be of much value for 
reference also in cases where the 1892 Act is not itself concerned. 

In addition to the 1892 Act procedure, there is a statement of the 
law relating to urgent repairs to private streets under s. 19 of the 
Public Health Acts Amendment Act, 1907, which should be very 
useful in these days of mend and make do, and there is also a 
statement on a subject on which there has been considerable 
conflict of opinion, namely, the liability for expenses in the case 
of streets whose width is extended by orders under s. 30 of the 
Public Health Act, 1925, commonly known as new street orders. 
There is an Appendix of Forms and Precedents and one of 
extracts from relevant statutes. 

Although, owing to scarcity of labour and materials, not many 
streets are being made up to-day, a knowledge of the liabilities 
involved is most important, for costs have so heavily increased 
that the ultimate liability may be more than double the pre-war 
liability. This is a work which can be strongly commended 
to all concerned with private street works under the 1892 Act 
code. 
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The Justices’ Handbook. By J. P. Eppy, K.C. 1947. London : 


Stevens & Sons, Ltd. 7s. 6d. net. 

The growing interest in the provision of facilities for the legal 
education of magistrates is a sign of the popularity of the justice 
which they administer, and the continued desire of the public 
to retain their services. Mr. Eddy, in a preface to this new work, 
states: ‘‘ I do not doubt that it is in the public interest that lay 
justices of the peace should continue to take an active part in 
the administration of justice in magistrates’ courts in this 
country.” It is no slur on their useful work to attempt to help 
them by precept to discharge their duties more efficiently. Of 
the many handbooks recently issued for their instruction this 
new work is unique in that it owes its inception to a gathering 
in 1945 of outstanding lawyers interested in the magistrates’ 
courts, including Lord Porter, Lord Oaksey and Mr. S. N. Grant- 
Bailey. At that gathering Mr. Eddy consented to write the 
present handbook. The importance of the work is underlined 
by the figures quoted by Lord Oaksey in a foreword. There are 
760 county benches in England and Wales and 251 benches in 
the boroughs with separate commissions. Of the criminal cases 
brought in the courts of this country 99°7 per cent. are disposed 
of in the magistrates’ courts. The book is distinguished by the 
author’s usual crispness and clarity of style, and its matter, which is 
attractively presented in a readable manner. Indexes and tables 
of reference are admirably done, and as a quick work of reference 
it would be hard to find its rival. The author is not afraid to 
quote cases, of which there are about forty, including such vital 
authorities as D.P.P. v. Beard [1920] A.C. 479; R. v. Van Pely 
[1943] 1 K.B. 157; and Scotcher v. Scotcher (1946), 62 T.L.R. 
517. Justices are going to use this little work on a big scale, 
and the wise police court advocate will hasten to study it. 


The Law Relating to Building and Engineering Contracts. 
By W. T. CrRESWELL, K.C., and NorMAN P. GRrEIG, B.A., of the 
Inner Temple, Barrister-at-Law. With a foreword by the 
late ALEXANDER MAcMorran, M.A., K.C. Fourth Edition. 
1946. London: Sir Isaac Pitman & Sons, Ltd. 25s. net. 


This is the fourth edition of a book originally published as 
“ The Law Relating to Building and Building Contracts.”’ It has 
been revised and brought up to date, and contains the 1939 
R.I.B.A. Standard Form of Building Contract. Intended 
primarily for the architect and the builder, the book is also 
one which the lawyer will find to be a useful addition to his 
library. A table of cases occupies eleven pages, and ample 
authority is therefore given for the legal views propounded. In 
view of the impending housing programme, this book will supply 
a widespread need. 
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NOTES OF CASES 


COURT OF APPEAL 
In ve Nos. 36, 38, 40 and 42, Jamaica Street, Stepney 
Lord Greene, M.R., Cohen and Asquith, L.JJ. 
25th April, 1947 
Emergency legislation—War damage—Walls damaged by enemy 
action—Damage necessitates vebuilding—Walls defective at date 
of damage—Whether War Damage Commission liable for entire 

cost of vebuilding—War Damage Act, 1943 (6 & 7 Geo. 6, c. 21). 

Appeal from a decision of Vaisey, J. (90 Sov. J. 644). 

The respondents owned four houses in a street in Stepney, 
which suffered structural damage from the blast of a bomb, 
with the result that the greater part of the front walls had to be 
rebuilt. These walls were in a bad condition before the 
bomb damage. The War Damage Commission agreed to pay 
334 per cent. of the cost of rebuilding. The respondents, 
considering themselves aggrieved by this decision, appealed to 
the court under the provisions of s. 32 (3) of the Act, and in 
accordance with Ord. 55c Vaisey, J., held that the Commission 
was liable to pay the full cost of the works. The Commission 
appealed. The War Damage Act, 1943, by s. 2, defines ‘‘ war 
damage’’ as meaning “ damage occurring (whether 
accidentally or not) as the direct result of action taken by the 
enemy...’ Section 7 lays down rules to determine whether a 
payment shall be a ‘‘cost of works” or ‘‘value’’ payment and 
prescribes a ‘cost of works’? payment in the case of 
damage to a house, unless the damage involves total loss. 
Section 8 lays down the method for computing a “‘ cost of works ” 
payment; subs, (2) provides: “If the war damage is made 
good by reinstating the hereditament in the form in which it 
existed immediately before the occurrence of the damage, the 
amount of the payment shall be an amount equal to the proper 
cost of the works executed for the making good thereof.” 

CouHEN, L.J., in delivering the judgment of the court, said 
that the decision of the case turned on its own facts. There was 
no provision in the Act for a deduction to be made from the 
sum otherwise payable by reason of damage already existing at 
the time of the occurrence of the event which caused the war 
damage. The case submitted by the Commission in accordance 
with the provision of Ord. 55c indicated the following facts : 
(1) the bomb seriously affected the stability of the front walls 
of the houses ; (2) the houses were old, and before the bomb fell 
the front walls were in bad condition ; (3) the defects in the front 
walls were accentuated by the blast ; (4) as a result of the bomb 
the front walls would have to be rebuilt. It was not possible 
to read into the facts stated a statement that the pre-existing 
defects were such as to render the walls unsound. Vaisey, J., 
was correct in his conclusion that, on the facts, it could never be 
known whether the same or a less amount of work would have 
had to be done if the walls had been free from all structural 
defects at the time of the explosion. It followed that the 
rebuilding was the “ direct result ’’ of the explosion within the 
meaning of s. 2 (1) (a), and that the Commission was responsible 
for 100 per cent. of the cost of the works. It might well be, 
however, that in some other case the facts might be such as to 
justify apportionment. The appeal would be dismissed with 


costs. 

CounsEL: The Attorney-General (Sir H. Shawcross, K.C.), 
Rowe, K.C., and Danckwerts ; Montague, K.C., and Michael 
Hoare. 


Soticitors : Treasury Solicitor; M. T. Turner & Co. 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


Bryant v. Moore (formerly Bryant) and Moore 
Somervell, L.J., and Hodson and Lynskey, JJ. 
22nd May, 1947 
Husband and wife—Divorce—Undefended  petition—Evidence 
against co-vespondent consisting of letters—Comparison of 
handwriting by Court of Appeal—Costs against co-respondent. 

Appeal from a decision of Mr. Commissioner Safford. 

The appellant husband’s undefended suit for divorce on the 
ground of the wife’s adultery with the co-respondent was dismissed 
by the Commissioner on a question, not calling for report, relating 
to domicil. The evidence called in support of the charge of 
adultery consisted of proof of birth of a child and of non-access 
by the husband. The only evidence against the co-respondent 
was contained in letters found in the wife’s possession. The 
Commissioner, on a comparison of those letters with the signature 
of the co-respondent to his acknowledgment of service of the 
petition, refused to hold that they were in his handwriting. 
Accordingly, in dismissing the petition on the question of domicil, 
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he also refused to make an order for costs against the 
co-respondent. The husband appealed. 

The Court allowed the appeal on the question of domicil and 
pronounced a decree nisi. Their lordships then themselves made 
a comparison of the writing of the letters in question with the 
co-respondent’s signature to the document, and, being satisfied 
that they were in the same handwriting, made an order for costs 
against the co-respondent. 

CouNnsEL: Merrylees. 

Soticitors : Services Department, The Law Society. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


Lewisham Borough Council v. Maloney 
Somervell, Cohen and Evershed, L.JJ. 
23rd May, 1947 
Emergency legislation—Requisitioning of premises by local authority 

—Rights acquired by authority—Whether registration required 

against purchaser for value—Land Charges Act, 1925 (15 & 16 

Geo. 5, c. 22), s. 10 (1) D (iii) —Defence (General) Regulations, 

1939 (S.R. & O., 1939, No. 927), reg. 51. 

Appeal from a decision of Sir Gerald Hurst, K.C., given at 
Bromley County Court. 

On 2nd July, 1943, the Town Clerk of Lewisham, acting under 
reg. 51 of the Defence (General) Regulations, 1939, requisitioned 
a house known as No. 120, Manor Lane, Lewisham, for the 
purpose of housing persons rendered homeless by enemy action. 
On 14th June, 1946, the lower part of the house was released to the 
freeholder, who thereupon occupied that part with her family. 
The upper part of the house, which constituted an independent 
flat, remained unoccupied for want of repair for five months 
before 15th October, 1946. On that date, the defendant, Edward 
James Maloney, the son of the freeholder, wrote to the plaintiffs, 
Lewisham Borough Council, that he was buying the house from 
his mother and intended himself to take possession of the upper 
part of it. The borough council considered the plaintiff to be 
already adequately housed with his family where he was at 
Streatham, and accordingly refused to release the upper part 
of No. 120, Manor Lane, to him. Notwithstanding that he was 
aware that the upper flat was requisitioned, the defendant 
took possession of it with his family and remained there. On 
11th November, 1946, the borough council brought this action 
against the defendant with the authority of the Minister of 
Health, alleging that he was a trespasser. On 20th December, 
1946, the freehold of the house was conveyed to the defendant 
by his mother. The county court judge held that the requisi- 
tioning rights of exclusive management and possession delegated 
to the borough council by the Minister and arising under reg. 51 
were ‘‘ rights affecting land ’’ within class D (iii) of s. 10 (1) of 
the Land Charges Act, 1925, and that the delegation invested 
the borough council with an equitable interest in the premises 
within that class. He thereupon held that, as that right over the 
premises had not been registered as provided by s. 13 (2), the 
borough council’s right was void as against the defendant as 
a purchaser for value, and that the action accordingly failed. 
The borough council appealed. (Cur. adv. vult.) 

SOMERVELL, L.J., reading the judgment of the court, said that 
the rights conferred on the competent authority under reg. 51 
were to take possession of land; to use it as they thought 
expedient for the specified purposes ; to do in respect of it what 
any person having an interest in the land might do by virtue 
of that interest; and to make orders prohibiting the exercise 
of rights of way and other rights. The rights were exercisable 
over all land requisitioned. The mere existence of the right had 
not to be registered under the Act. There would be some diffi- 
culty in framing the appropriate form of entry in respect of the 
council’s rights. The words “right . .. over or affecting 
land ”’ in class D (iii) might, without a context, have a meaning 
capable of covering rights which could not be described in 
ordinary language as ‘charges or obligations.’’ There was, 
however, enough in the context of the material words in s. 10 (1) 
to prevent their extension to cover the possessory rights of a 
competent authority under the Defence Regulations. They 
had in their context a restricted meaning. They followed the 
word easement. It would, in the light of the whole context in 
which the words were used, be an unnatural extension of their 
meaning to construe them as including such statutory rights of 
possession and use of land as were conferred by reg. 51. It might 
have occurred often that requisitioned premises had been left 
for a time unused and unoccupied without, accordingly, any 
visible indication to an intending purchaser of the fact that the 
land was requisitioned. The case contemplated by reg. 51, 
however, was the taking of possession of land for one of the 
specified purposes and its use for that purpose, that use being 
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apparent. The court would add that, where statutory rights 
affecting land were given which might be reasonably argued to 
be within class D (iii) of s. 10 (1) of the Act of 1925, although 
not clearly within it, it was desirable that the statute should deal 
expressly with the matter. The appeal would be allowed. The 
court made an order for possession in two months. 

CouNSEL: Danckwerts and S. I. R. Craig ; Jukes. 

Soxicitors: Sharpe, Pritchard & Co., for the Town Clerk, 
Lewisham; J. H. Milner & Son. 

[Reported by R. C. CaLsurn, Esq., Barrister-at-Law.]} 


R. v. Chancellor of St. Edmundsbury and Ipswich; ex partc 
White 

Scott, Wrottesley and Evershed, L.JJ. 23rd June, 1947 
Procedure—Certiovari—Order of Consistory Court—" Inferior ”’ 

Court. 

Appeal from a decision of the Divisional Court (62 T.L.R. 706 ; 
90 Sot. J. 629) dismissing an application by the Vicar of St. 
Mary’s, Haughley, Suffolk, for an order of certiorari to be directed 
to the Chancellor of the Diocese of St. Edmundsbury and Ipswich. 

The applicant sought to have brought up and quashed by the 
court the grant by the chancellor to a parishioner of Haughley 
of a faculty allowing her to place flowers on the grave of her child. 
The Divisional Court held on a preliminary objection to the 
application that, while an order of prohibition lay, an order of 
certiorari did not lie, from the High Court to a Consistory Court, 
and it dismissed the application. The vicar now appealed. 
(Cur. adv, vult.) 

WROTTESLEY, L.J., reading a judgment in which Scott, L.J., 
concurred, said that the researches of all concerned had failed 
to discover any case, over a period of 400 or 500 years, of a writ of 
certiorari issuing to an ecclesiastical court to bring up and quash 
any proceedings. The Divisional Court, while holding that 
that fact was sufficient to justify it in concluding that there 
was no jurisdiction to issue certiorari to an ecclesiastical court, 
yet went on to explore the history of the matter in order to 
ascertain the reason underlying the undoubted practice of the 
court. Similarly, in the Court of Appeal the parties had found 
it necessary, in the course of a hearing occupying nine days, 
to investigate very fully the history of the writs of certiorari 
and prohibition. It was the characteristic of an inferior court 
that in its proceedings and, in particular, in its judgments, it 
must appe:. that the court was acting within its jurisdiction, 
whereas in the proceedings of a superior court it would be pre- 
sumed that it acted within its jurisdiction unless the contrary 
should appear on the face of the proceedings or aliunde. In that 
sense it was nowhere suggested that the ecclesiastical courts 
were inferior courts. | The matter was really one of terminology. 
The true view was that the Court of King’s Bench, because 
it was the court in which the King sat, was charged with the 
general duty of seeing that all courts of limited jurisdiction 
kept within those limits. His lordship referred to the many 
varieties of inferior court formerly in existence and subject to 
that overriding jurisdiction of the Court of King’s Bench, and 
said that the Articuli Clevi of Richard Bancroft, Archbishop of 
Canterbury, which were set out, with the unanimous answers 
of all the Judges of England and the Barons of the Exchequer, 
in Coke’s Institutes II, p. 602, showed complaint by the clergy 
of the multiplication of prohibitions to the ecclesiastical courts 
and the justification by the judges of the issue of prohibitions 
whenever those courts transgressed the limits of their jurisdiction. 
Certiorari was not even referred to. History showed that the 
Court of King’s Bench was by no means backward in performing 
its duties of keeping the ecclesiastical or any other courts within 
their proper sphere ; but the weapon entrusted to them for that 
purpose was the writ of prohibition, which went to all inferior 
courts, The relationship between common law and ecclesiastical 
courts was set out by Bayley, J., in Ackerley v. Parkinson (1815), 
3M. & S. 411, at p. 428. Blackstone called prohibition the 
remedy provided by the common law for the subject injured 
by encroachment of jurisdiction. It was unthinkable that he 
should have done that had there been another remedy such as 
certiorari. The history of the writ of certiorari showed that the 
writ had never issued to ecclesiastical courts, and no text book 
writer had ever suggested that it did. Having referred to Burder 
v. Veley (1840), 12 A. & E. 233, per Lord Denman, at p. 259, 
he said that the Court of King’s Bench was bound to refuse 
a writ of certiorari to an ecclesiastical court for it would 
remove into the King’s Bench proceedings not capable of being 
determined there. That salutary line of argument had deter- 
mined the undoubted practice. Such a settled practice, 
extending in this case over hundreds of years, was not to be 
disturbed except by establishing that a departure from it was 
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necessary in order to do justice to an applicant who could get 
justice in no other way. Nothing of that kind could be suggested 
here. The remedy of prohibition was available to the vicar 
if he had suffered from any excess of jurisdiction. The appeal 
must be dismissed. 

EvERSHED, L.J., read a concurring judgment. 

CounsEL: Stranders ; Gray, K.C., and Humphrey Wing. 

Soticitors : Tamplin, Joseph & Flux, for Gudgeons, Peacock 
and Prentice, Stowmarket ; Evill & Coleman. 

[Reperted by R. C. Catsurn, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 


In ve Duke of Wellington, deceased ; Glentanar v. Wellington 
Wynn Parry, J. 7th May, 1947 
Conflict of laws—Severance of English and Spanish titles—Doctrine 
of venvoi—First will disposing of property in Spain-——No 
beneficiary qualified—Failure of gift—Second will effective to 
dispose of Spanish property. 

In 1812, Viscount Wellington (afterwards the first Duke of 
Wellington) was created a grandee of Spain and Duke of Ciudad 
Rodrigo. In 1813, the S estate in Spain was granted to him, 
his heirs and successors, to be held in conformity with the law of 
Spain. Until the death of the sixth Duke of Wellington in 1943, 
the English and Spanish titles devolved on the same person, and 
the Spanish estates passed with the titles under testamentary 
dispositions which occasioned no difficulty. The sixth Duke, in 
May, 1942, made a will disposing of his Spanish property, both 
moveable and immoveable “ to the person who . . . will on my 
decease become Duke of Wellington and Ciudad Rodrigo for his 
absolute benefit.’’ He made a further will in December, 1942, to 
dispose of his property ‘‘ save as regards the property which is 
disposed of by my Spanish will.’”’ The English will appointed 
the plaintiffs as executors and trustees, and contained a bequest 
to them, inter alia, of any moveable property in Spain which did 
not pass under the Spanish will. It also provided that the plaintiffs 
should stand possessed of all property real and personal not 
otherwise specifically disposed of in trust for the next Duke of 
Wellington absolutely, if over twenty-one at the testator’s death. 
The testator was killed in action in 1943, being at his death a 
bachelor and domiciled in England. He was survived by his 
mother, and a sister who became Duchess of Ciudad Rodrigo by 
virtue of Spanish law. The English dukedom of Wellington 
devolved upon his uncle. Doubts having arisen as to the 
destination of the moveable and immoveable property in Spain 
comprised in the Spanish will, the plaintiffs took out this summons, 
by which it was asked (a) whether the uncle or sister, and which, 
was entitled to the moveable and immoveable property comprised 
in the Spanish will, or whether there was an intestacy as to the 
whole or part of such property, and (6) if there was to any extent 
an intestacy, who was entitled. 

Wynn Parry, J., said that no difficulty arose regarding the 
moveable property in Spain. The testator died domiciled in 
England, and it was a clear rule of English law that the distribu- 
tion of the moveables, in the absence of special circumstances 
which did not arise in this case, was governed by the law of 
domicil. As regards the immoveable property, in the first place 
the devolution was governed by Spanish law as that of the lex situs, 
Spanish law including for this purpose not only the internal law 
of Spain but also the rules of private international law which 
Spanish courts would recognise and apply (Jaber Elias Kotia v. 
Katr Bint Jiryas Nahas [1941] A.C. 403, at p. 413). His lordship 
then considered the opinions of the experts whose evidence had 
been tendered in the case, certain extracts from the writings of 
Spanish jurists, and the relevant article of the Spanish Civil Code. 
He came to the conclusion that in questions of succession the 
Spanish courts would not recognise or apply the doctrine of 
venvot, and that in the present case they would apply English 
law. Applying English law to the Spanish will, the devise and 
bequest were in favour of the person who should be at the same 
time Duke of Wellington and Duke of Ciudad Rodrigo; no 
person filled both qualifications, and the gift therefore failed. 
The English will was described as affecting all property not 
disposed of by the Spanish will, and expressly dealt with (a) all 
moveables in Spain not passing under the Spanish will, and (4) all 
property, real and personal, not otherwise specifically disposed of, 
the present Duke of Wellington being the beneficiary. It was 
plain that the Spanish property which was undisposed of by the 
Spanish will would be disposed of by the English will, if it were 
not for the opening words of the English will, which excluded 
the Spanish property from its provisions. But the reason for 
this exclusion was that the testator thought that the Spanish 
property had already been effectively disposed of by the Spanish 
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will, and the words “ disposed of by my Spanish will ”’ must 
mean “effectively disposed of.’’ In the result, the Spanish 
property, both moveable and immoveable, comprised in but 
ineffectively disposed of by the Spanish will, passed to the present 
Duke under the English will. 

CouNSEL: C. V. Rawlence ; R. Jennings, K.C., and L. Jopling ; 
E. M. Winterbotham ; J. N. Gray, K.C., and Wilfrid Hunt. 

SoLicirors : Farrer & Co. ; Theodore Goddard & Co.; E. I. 
Turner & Sons. 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


KING’S BENCH DIVISION 
Hendon Corporation v. Stanger 
Lord Goddard, C.J., Atkinson and Oliver, JJ. 
Ist May, 1947 
Town planning—Residential zone—Prohibition against use of 
premises as industrial building—Concrete-mixing for test 

purposes—Factory—Town and Country Planning Act, 1932 

(22 & 23 Geo. 5, c. 48), s. 13—Factories Act, 1937 (1 Edw. 8 & 

1 Geo. 6, c. 67), s. 151. 

Case stated by Middlesex Justices. 

The respondent, a consulting engineer, carried on, among 
other processes, the testing of concrete by mixing samples in a 
machine driven by an electric motor, moulding the concrete into 
cubes and, after they had set, testing their strength by crushing 
them in another machine operated by an electric motor driving 
an oil pump. Persons in manual labour were employed on 
his premises, and the information obtained from the tests carried 
out was supplied by the engineer, for gain, in the course of his 
profession. The appellant corporation, as the responsible 
authority under the Hendon Planning Scheme No. 1, served a 
notice on the engineer stating that they proposed to prohibit his 
use of the premises, which were situated in the residential zone 
laid down by the scheme, as an industrial building within the 
meaning of the scheme. By cl. 26 of the scheme “ industrial 
building ’”’ was to be construed by reference to the definition of 
“factory ”’ in s. 151 of the Factories Act, 1937. By that section 
“factory ’’ means any “ premises in which .. . persons are 
employed in manual labour in any process for or incidental to 
any of the following purposes :—(a) the making of any article or 
of part of any article; or (b) the altering . . . or the breaking 
up of any article, or (c) the adapting for sale of any article; being 
premises in which . . . the work is carried on by way of trade 
or for purposes of gain... ”’ The engineer having preferred a 
complaint under s. 13 of the Town and Country Planning Act, 
1932, by way of appeal against the notice, the justices allowed 
the appeal, holding that the premises were not a factory within 
the meaning of s. 151 of the Factories Act, 1937, and conse- 
quently not an industrial building within the meaning of cl. 26 
of the scheme. The corporation appealed. 

Lorp GoppDarD, C.J., said that in a town-planning matter the 
court ought not to be astute to find that a building in which 
something was undoubtedly being turned out by means of 
machinery was not an industrial building, for the object of town- 
planning schemes was to separate industrial from residential 
buildings. Here the machines used were not small machines 
such as might be used by an amateur carpenter, but substantial 
machines driven by electricity. There were also employees on 
the premises, which, whatever their exterior, had all the appear- 
ance of being an industrial concern, although their primary 
purpose was only that of making tests. There was no question 
that the work was carried on for purposes of gain and that 
manual labour was employed. The mixing of concrete and the 
making of blocks from it were, in his opinion, “ the making of 
any article ’’ within the meaning of the section. If the engineer 
was making an article, then, apart from the fact that he was 
using machinery and was employing workmen to make it, the 
premises came within the definition of a ‘‘factory’’ in s. 151. 
As, having made the article, he broke it up for the purpose of 
testing its strength, he was engaged in the “ breaking up or 
demolition of any article’ within the meaning of the section. 
The purpose for which the premises were used was the very 
antithesis of residential. The premises were a factory and, 
therefore, an industrial building. The appeal succeeded. 

ATKINSON and OLIVER, JJ., agreed. 

CouNsEL: Rowe, K.C., and Squibb ; H. A. Hill. 

SoLicitors : Leonard Worden ; Coward, Chance & Co. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law } 


R. v. Recorder of Leicester ; ex parte Wood 
Lord Goddard, C.J., Atkinson and Oliver, JJ. 
13th May, 1947 
Certiovari—Order allowing appeal obtained by appellant's perjury. 
Application for an order of certiorari. 
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Leicester justices, on the complaint of the applicant in the 
present proceedings, made an order in bastardy against the 
respondent. The respondent appealed to quarter sessions, 
where he gave false evidence on a material fact. The Recorder 
of Leicester, believing the evidence to be true, allowed the appeal 
and discharged the justices’ order. The respondent was 
convicted at Birmingham Assizes of perjury in respect of the false 
evidence in question. This application was made for the purpose 
of having the Recorder’s order allowing the appeal removed 
into the High Court and quashed. 

Lorp GoppDArRD, C.J., said that the leading case on the point 
appeared to be R. v. Gillyard (1848), 12 Q.B. 527, where the 
Attorney-General had himself moved for a rule to quash a 
conviction obtained against a man in proceedings fraudulent in 
that an untrue charge, known by the prosecutor to be untrue 
and preferred by him in order to exculpate himself, had been 
made against the defendant. Certiorari was there held to be the 
right remedy, and the rule nisi was made absolute. In 2. v. 
Alleyne (1851), 17 L.T. (0.s.) 133, the court, and in Colonial Bank 
of Australasia v. Willan (1874), L.R. 5 P.C. 417, the Judicial 
Committee of the Privy Council, admitted the principle that, if 
the court was clearly satisfied that there had been fraud ina 
proceeding, the remedy of certiorari would lie. Here there had 
undoubtedly been the grossest fraud. It was unnecessary to 
consider whether certiorari would lie where perjury had been 
committed by the respondent to an appeal, but he (his lordship) 
was inclined to think that it would. Here an order allowing an 
appeal had been obtained by fraud, and the application for an 
order of certiorari would be granted. 

CouNsEL: Ling Mallison. The respondent did not appear. 

SoLicitors: Wilberforce, Allen & Bryant, for Bertram F, 
Chapman, Leicester. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


OBITUARY 
VISCOUNT BENNETT, K.C. 

The Right Hon. Viscount Bennett, P.C., K.C., Prime Minister 
of Canada from 1930 to 1935, who died at the age of seventy-six 
on 27th June, was admitted to the Bar of New Brunswick in 
1893 and took silk in 1907. He held the offices of Minister of 
Justice and Attorney-General in 1921. He was a Past President 
and Honorary Life President of the Canadian Bar Association, a 
Bencher of the Law Society of Alberta, an Honorary Bencher 
of Lincoln’s Inn and an Honorary Bencher of the Law Society of 
Upper Canada. 

Mr. S. B. CARNLEY 

Mr. Sidney Bazalgette Carnley, solicitor, of Messrs. S. B. 
Carnley & ‘inn, of Alford, Lincolnshire, died recently, aged 
eighty-six. 


PARLIAMENTARY NEWS 
HOUSE OF LORDS 
Read First Time :— 
IKINGSTON-UPON-HULL PROVISIONAL ORDER BILL [H.C.] 
(23rd June. 
MARRIAGES PROVISIONAL ORDERS BiLt [H.C.] [23rd June. 
Pusiic OFFIcEs (SITE) Bitt [H.C.} {23rd June. 
Kead Second Time :— 
AGRICULTURE BILv [H.C.] 
FELIXSTOWE PIER Biv [H.C.]} {23rd June. 
FirE SERVICES BILL [H.C.] {25th June. 
LoNDON AND NorTH EASTERN RAILWAY BILL [H.C.] 
(23rd June. 
Lonpon County Councit (GENERAL Powers) BILL [H.C.) 
(23rd June. 
Lonpon County Councit (Money) Butt [H.C.] [23rd June. 
LONDON PASSENGER TRANSPORT BILL [H.C.] (23rd June. 
Read Third Time :— 
FELIXSTOWE URBAN District CounciL Butt [H.C.] 
(23rd June. 
[26th June. 


(24th June. 


SWINDON CORPORATION BI Lv [H.C.} 
In Committee :— 
STATISTICS OF TRADE BILL [H.C.| 
Town AND COUNTRY PLANNING BILL [H.C.] 
TRANSPORT Biv [H.C.} 
HOUSE OF COMMONS 
Read Second Time :— 
FOREIGN MARRIAGE BILv [H.L.} 
SUNDERLAND CORPORATION BILL [H.L.] 
WELLINGTON Museum Bit [H.L.] 
Read Third Time :— 
AGRICULTURE (EMERGENCY PAYMENTS) BILL [H.C.] 
(27th June. 


[25th June. 
[26th June. 
[26th June. 


(27th June. 
[24th June. 
[27th June. 
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BRIGHTON CORPORATION (TROLLEY VEHICLES) PROVISIONAL 

OrDER Biv [H.C.] (26th June. 
MEXBOROUGH AND SWINTON TRACTION (TROLLEY VEHICLES) 

PROVISIONAL ORDER BILt [H.C.) (26th June. 


MINISTRY OF HEALTH PROVISIONAL ORDER (GLOUCESTER) 
Bitt [H.C.] {27th June. 

MINISTRY OF HEALTH PROVISIONAL ORDER (LEEDS) BILL 
[H.C. [26th june. 

MINISTRY OF HEALTH PROVISIONAL ORDER (ToRQUAY) BILL 
[H.C. [26th June. 


MINISTRY OF HEALTH PROVISIONAL ORDER (TUNBRIDGE WELLS) 


Bitt [H.C.]} {27th June. 
NORTHERN IRELAND BILL [H.C.] [27th June. 
PROBATION OFFICERS (SUPERANNUATION) BILvi [H.C.]} 

(27th June. 
(24th June. 

BILL (H. L.] 

[24th June. 


SoutH METROPOLITAN GAs BILv [H.L.] 
SouTH-WEST MIDDLESEX CREMATORIUM 





In Committee : 
ELEcTRICITY BILL [H.C.} 


QUESTIONS TO MINISTERS 
INDICTABLE OFFENCES (TRIALS) 

In reply to a question by Mr. ELtwyn Jones, the Home 
SECRETARY gave the following statistics relating to trials of 
indictable offences during 1945 :— 

Persons tried by assize courts a ve 5,120 


[25th June. 


Persons tried by courts of quarter sessions 10,783 

Persons found guilty at : 
Central Criminal Court .. Ss ‘ts wt 1,217 
Other assize courts Be is = n0 3,332 
9,848 


Courts of quarter sessions as 
Persons charged with indictable " offences 
were dealt with by magistrates’ courts 
Persons found guilty by magistrates’ courts of : 


who 
110,073 


(a) indictable offences Be ; 101,864 
(6) non-indictable offences (excluding offences 
against Defence Regulations) 297,438 


Of persons found guilty of indictable offences the 
proportion found guilty of larcenies was 

Of the persons found guilty of larcenies the 
proportion disposed of by magistrates’ courts was 


65 per cent. 


98 per cent. 

{23rd June. 
CouRT-MARTIAL PROCEDURE 

The SECRETARY OF STATE FOR WAR made tlre following 
statement on court-martial procedure in answer to a question by 
Mr. SWINGLER :— 

The Lewis Committee have submitted certain interim 
recommendations to the Secretaries of State for War and 
Air. For the most part these are endorsements of recommenda- 
tions previously made by the Oliver Committee which reported 
in 1938 (Cmd. 6200). These interim recommendations are 
summarised below and notes have been added to show the action 
which is being taken 

1.—(a) The Judge Advocate General should in future be 
appointed on the recommendation of, and should be responsible 
to, the Lord Chancellor: though the responsibility for acting 
or not acting on the Judge Advocate General’s advice in any 
particular case should remain with the Secretary of State 
concerned. 

(b) The Judge Advocate General’s department should as 
soon as possible be reconstituted, so as to separate the functions 
of pre-trial advice and of prosecution, from functions of a 
judicial character. ‘The former functions should cease to be a 
responsibility of the Judge Advocate General, and should be 
transferred to directorates in the departments of the Secretaries 
of State for War and Air. The same should be done in the 
department of the Judge Advocate General for India, if this is 
in future to be a British concern. 

The Committee recognise that there may be substantial reasons 
preventing the immediate adoption of the above recommenda- 
tions, but suggest their approval forthwith in principle, so that 
the preparatory work which would be necessary to put them into 
effect, may, so far as possible, be undertaken without delay. 

These important recommendations, which will be a matter for 
decision by His Majesty’s Government, are under active 
consideration. 

2.—(a) The Judge Advocate should cease to retire with the 
court when it is considering its finding. For the present, there 
should be no change in the practice whereby he retires with the 
court for consideration of sentence. 

(b) Findings and sentence should be announced by courts 
martial forthwith in open court after they have been 
determined. 


SOLICITORS’ 


JOURNAL (Vol. 91] 371 


(c) A copy of the charge sheet should be supplied 
confidentially to all the members of a court-martial shortly in 
advance of the trial. 

These recommendations are accepted, and will be put into 
effect forthwith. (24th June. 

HEALTH CENTRES (LAND ACQUISITION) 

In answer to a question by Mr. HastinGs asking to what 
extent major local authorities can acquire land now to enable 
them to build health centres when conditions are more favourable, 
the MINISTER OF HEALTH said that the powers in s. 58 of the 
National Health Service Act could not be exercised yet. 
Provincial authorities could proceed under the Public Health 
Act, 1936, but he could not promise legislation to increase the 
narrower powers in the corresponding London Act. [26th June. 

RENT RESTRICTED Houses (REPAIRS) 

In reply to a question by Mr. KEELING regarding the inability 
of some owners of rent restricted houses to pay for repairs at the 
present high costs, and the danger of some localities becoming 
slums, and of some houses which are to be included in the 
Minister of Town and Country Planning’s lists of buildings of 
historic or architectural interest becoming uninhabitable through 
decay, the MINisTER OF HEALTH said that legislation would be 
required to amend the Rent Restrictions Acts and that there was 
no prospect of this in the near future. He added that for the 
first time in the history of Parliament the Central Housing 
Advisory Committee had been asked to report on the preservation 
of buildings of historical or antiquarian interest. If there were 
licences required for those buildings, licences would be 
forthcoming. [26th June. 


RULES AND ORDERS 


S.R. & O., 1947, No. 1235/L.16 
SUPREME COURT, ENGLAND 
PATIENTS’ ESTATES 


THE PaTIENTS’ EstaTES (NAMING OF MASTER’S OFFICE) ORDER, 1947 
DATED JUNE 14, 1947 

Whereas by Rule & of the Management of Patients’ Estates Rules, 
1934,* it is provided that the Office of the Master in Lunacy shall 
be known as the Management and Administration Department or by 
such other name as the Lord Chancellor may direct ; 

And whereas it is expedient that the said Office should be known as 
the Court of Protection instead of the Management and Administration 
Department : 

Now, therefore, I, William Allen, Viscount Jowitt, Lord High 
Chancellor of Great Britain, do hereby order and direct as follows :— 

1. The Office of the Master in Lunacy shall be known as the Court 
of Protection instead of being known as the Management and 
Administration Department. 

Zz. This Order should be cited as the Patients’ Estates (Naming of 
Master’s Office) Order, 1947, and shall come into operation on the 
Ist day of October, 1947. 

Dated the 14th day of June, 1947. Jowitt, 

* S.R. & O. 1934 (No, 269) I, p. 1109. 


NOTES AND NEWS 


Honours and Appointments 
Assistant Solicitor to Watford Corporation, 
Senior Assistant Solicitor to Wembley 


Mr. H. V. FAwcerTrT, 
has been appointed 
Corporation. 


Professional Announcement 

Messrs. GORDON, Dapps & Company, of 11 and 12, St. James’s 
Place, London, $.W.1, will, as from Monday, 7th July, 1947, 
carry on their practice solely from 80, Brook Street, London, W.1. 
The telephone numbers remain unchanged. 

Notes 

After they had remained static for over forty 
payable to returning officers and clerks to local councils in 
connection with local government elections in the Isle of Man 
have just been doubled by the Manx Legislature. A returning 
officer will now receive two guineas instead of one guinea. 


years, fees 


COMPULSORY MEMBERSHIP OF THE LAW SOCIETY 

In February, 1940, a special general meeting of members of 
The Law Society was held to consider the provisions to be 
incorporated in the Bill which ultimately became the Solicitors 
Act, 1941. Compulsory membership was not one of the 
provisions which the Council proposed for inclusion, but at the 
meeting two members of the Society moved that a clause providing 
for compulsory membership be ‘included. That motion was 
carried on a show of hands and a poll was demanded. The 
result of that poll was that 4,050 members of the Society voted 
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in favour of compulsory membership and 2,190 voted against— 
a majority of 1,860. ‘ 

The Bill accordingly included a provision for compulsory 
membership which, as amended by Parliament, is contained in 
what is now s. 3 of the Solicitors Act, 1941. By virtue of subs. (11) 
of s. 3 these provisions are not, however, to come into operation 
unless and until the Lord Chancellor makes an order to that 
effect after being satisfied, on a poll taken by the Council of all 
solicitors for the time being holding practising certificates, that 
not less than two-thirds of those voting are in favour of the 
provisions coming into operation. 

During the war years it was the view of the Council that the 
poll should not be held until the return to civilian life of the 
great majority of those members of the profession who were away 
on whole-time national service. By the autumn of last year it 
appeared to the Council that the bulk of the solicitors had now 
resumed their civilian occupations, and all practising solicitors 
were, therefore, given to understand that the Council proposed 
to take a poll early in June, 1947. 

Before making definite arrangements for the poll, the Council 
decided to hold a meeting with the presidents and secretaries of 
provincial law societies, and this meeting was accordingly held 
in London on the 24th April, 1947. At that meeting it became 
clear that the opinion of the profession was divided on the question 
of compulsory membership, and that even if the poll showed a 
majority of practising solicitors in favour of compulsory member- 
ship the majority would not be sufficiently large to enable the 
statutory provisions to be brought into force. The view of the 
meeting was that it would be inexpedient to hold a poll this year 
and that it would be far better both for the Society and for the 
provincial law societies to devote their energies to a drive for 
securing as near a 100 per cent. voluntary membership of The Law 
Society as possible. In these circumstances the Council have 
decided that no poll should be taken at present and feel that in 
making this decision they are meeting the wishes of the general 
body of the profession, 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1947 

Hire-Purchase and Credit Sale Agreements (Control) 
(Revocation) Order. June 16. 

Hire-Purchase and Credit Sale Agreements (Maximum 
Prices and Charges) Order. June 16. 

Metalliferous Mines General Regulations (I}xemption) 
Order. June 18. 

National Insurance (Modification of I.ocal Government 
Superannuation Schemes) Regulations. June 19. 
Patients’ Estates (Naming of Master’s Office) Order. 

June 14. 
Pension. Injury Warrant. June 16. 
Quarries General Regulations 
(Exemption) Order. June 18. 
Sheriff Courts. Sittings and Distribution of Business 
(Counties of Inverness and Argyll) (Scotland) 
Order. June 20. 
{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.) 


COURT PAPERS 
SUPREME COURT OF JUDICATURE 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 
TRINITY SITTINGS, 1947 
RoTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Rota Court I VAISEY 
Mr. Jones Mr. Blaker Mr. Andrews 
Reader Andrews Jones 
Wed., Hay Jones Reader 
Thurs., Farr Reader Hav 
Fri., ; Blaker Hay Farr 
Sat., Andrews Farr Blaker 
Group B 
Mr. Justice Mr. Justice 
ROMER JENKINS 
Witness Non-Witness 
Mr. Jones Mr. Reader 
Reader Hay 
Hay Farr 
Farr Blaker 
Blaker Andrews 
Andrews Jones 


(Electricity) 


No. 1250. 


Date 
Mon., July 
a 


Group A 

Mr. Justice Mr. Justice 
ROXBURGH WyYNN PARRY 

Witness Non-Witness 
Mr. Hay Mr. Farr 

Farr Blaker 

Wed., 3laker Andrews 
Thurs., Andrews Jones 
Fri., Jones Reader 
Sat., Reader Hay 


Date 
Mon., July 
Tues., a 
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July 5, 1947 


STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


British Government Securities 

Consols 4% 1957 or after 

Consols 24% 

War Loan 3%, 1955-59 - 

War Loan 34% 1952 or after 

Funding 4% Loan 1960-90 . . 

Funding 3% Loan 1959-69 

Funding 2% Loan 1952-57 

Funding 24% Loan 1956-61 

Victory 4% Loan Av. life 18 years .. 

Conversion 34% Loan 1961 or after 

National Defence Loan 3% 1954-58 

National War Bonds 24% 1952-54 . . 

Savings Bonds 3% 1955-65 

Savings Bonds 3% 1960-70 

Treasury 3%, 1966 or after 

Treasury 2$%, 1975 or after 

Guaranteed 3% Stock (Irish Land 
Acts) 1939 or after 

Guaranteed 23% Stock (Irish Land 
Act, 1903) . : 

Redemption 3% 1986 “96 aie 

Sudan 44% 1939- 73 Av. life 16 years 

Sudan 4% 1974 Red. in part after 
1950 

Tanganyika 4% Guaranteed 1951- 71 

Lon. Elec. T.F. Corp. 24% 1950-55 


Colonial Securities 

* Australia (Commonw *h) 4% 1955-70 
Australia (Commonw’h) 34% 1964-74 
*Australia (Commonw’h) 3% 1955-58 
tNigeria 4% 1963 , = ee 
*Queensland 34% 1950-70 .. “8 
Southern Rhodesia 34% 1961-66 
Trinidad 3% 1965-70 


Corporation Stocks 
*Birmingham 3% 1947 or after 
*Leeds 33% 1958-62 

*Liverpool 3% 1954-64 a 
Liverpool 34% Red’mable by agree- 


ment with holders or by purchase JAJO, 


London County 3% Con. Stock after 
1920 at option of Corporation 
*London County 34% 1954-59 
*Manchester 3% 1941 or after 
*Manchester 3% 1958- ig ; 
Met. Water Board “ A” 1963-2003 
* Do. do. 5 Sy 8 ”” 1934-2003 
* Do. do. 3% “E ” 1953-73.. 
Middlesex C.C. 3% 1961-66 ss 
*Newcastle 3% C onsolidated YS 
Nottingham 3% Irredeemable 
Sheffield Corporation 34% 1968 


Railway Debenture and 
Preference Stocks 

Gt. Western Rly. 4% Debenture 
Gt. Western Rly. 44% Debenture .. 
Gt. Western Rly. 5% Debenture 
Gt. Western Rly. 5% Rent Charge. . 
Gt. Western Rly. 5% Cons. G’rteed. 
Gt. Western Rly. 5% Preference 


* Not available to Trustees over par. 
+ Not available to Trustees over 115 
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t In the case of Stocks at a premium, the yield with redemption has been calculated at 


the earliest date ; 


in the case of other Stocks, as at the latest date. 
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